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PURPOSE

The purpose of this bill is to authorize local ortinces which restrict the presence of certain
sex offenders, by 1) providing that a local agensyot preempted by state law from enacting
and enforcing an ordinance that restricts a persogquired to register as a sex offender for an
offense committed against a minor from being presahschools, parks, day care centers, or
other locations where children regularly gather wiih the local agency’s jurisdiction; and 2)
authorizing a local agency to adopt ordinances, @8l or regulations that are more restrictive
than state law relating to a person’s ability to peesent at schools, parks, day care centers, or
other locations where children regularly gather wih the local agency’s jurisdiction when

the person is required to register as a sex offenfde an offense committed against a minor.

Current law generally requires persons convicted of enumersggdffenses to register within
five working days of coming into a city or countyith specified law enforcement officials in the
city, county, or city and county where he or shddmiciled, as specifiet.(Penal Code § 290.)

! Penal Code section 290(b) provides: “Every pegsstribed in subdivision (c) for the rest of hiser life while
residing in, or, if he or she has no residencelenbated within California, or while attendingheol or working in
California, as described in section 290.002 and@BGshall be required to register with the chilgbalice of the
city in which he or she is residing, or if he oedias no residence, is located, or the sheriti@tounty if he or she
is residing, or if he or she has no residencedatkd, in an unincorporated area or city thatiioagolice
department, and, additionally, with the chief ofig® of a campus of the University of CalifornibetCalifornia



SB 267 (Leyva) Page of 8

Current law provides that no person who is required to regass$est sex offender because of a
conviction for a crime where the victim was a minader 16 years of age shall be an employer,
employee, or independent contractor, or act adumteer with any person, group, or
organization in a capacity in which the registrantld be working directly and in an
unaccompanied setting with minor childfem more than an incidental and occasional basis or
have supervision or disciplinary power over minbitdren. This subdivision shall not apply to a
business owner or an independent contractor whe doework directly in an unaccompanied
setting with minors. (Penal Code § 290.95(c).)

Current law provides that every person required to register sex offender who applies for or
accepts a position as an employee or volunteeramyhperson, group, or organization where the
registrant would be working directly and in an ur@opanied setting with minor children on
more than an incidental and occasional basis og bapervision or disciplinary power over

minor children, shall disclose his or her statua asgistrant, upon application or acceptance of a
position, to that person, group, or organizati®er(al Code 8§ 290.95(a).)

Current law provides that every person required to registexr sex offender who applies for or
accepts a position as an employee or volunteeramyhperson, group, or organization where the
applicant would be working directly and in an acpamied setting with minor children, and the
applicant’s work would require him or her to touble minor children on more than an incidental
basis, shall disclose his or her status as a ragtstupon application or acceptance of the
position, to that person, group, or organizati®er(al Code 8§ 290.95(b).)

Current law prohibits the issuance of a license to operateanmage a community care facility to
a person required to register as a sex offendepesfied. (Health and Safety Code § 1522.) In
addition to the applicant, this section is applleab criminal convictions of the following
persons:

A. Adults responsible for administration or direct ewypsion of staff.

B. Any person, other than a client, residing in thalifiy.

C. Any person who provides client assistance in dngsgrooming, bathing, or personal
hygiene. Any nurse assistant or home health aglspecified.

D. Any staff person, volunteer, or employee who hagad with the clients.

E. If the applicant is a firm, partnership, associatior corporation, the chief executive
officer or other person serving in like capacity.

F. Additional officers of the governing body of thepdipant, or other persons with a
financial interest in the applicant, as determinedessary by the department by
regulation. [d.)

Current law provides that any person required to registersexaffender shall disclose this fact
to the licensee of a community care facility befoeeoming a client of that facility, as specified.
Any person or persons operating a community canétfathat accepts as a client an individual
who is required to register as a sex offender slwadfirm or deny whether any client of the

State University, or community college if he or $heesiding, or if he or she has no residencidated upon the
campus or in any of its facilities, within five wking days of coming into, or changing his or hesidence or
location within, any city, county, or city and caynor campus in which he or she temporarily resiae, if he or
she has no residence, is located.”

2 For purposes of this section, “working directlyddn an unaccompanied setting” includes, but islingted to,
providing goods or services to minors.



SB 267 (Leyva) Page3 of 8

facility is a registered sex offender in respormsarny person who inquires whether any client of
the facility is a registered sex offender, as dpeti (Health and Safety Code § 1522.01.)

Current law requires that individuals, who are volunteer cdaté#s for mentoring children in
foster care settings, as defined by DSS, shalubgst to a criminal background investigation
prior to having unsupervised contact with the ateifd The criminal background check shall be
initiated and conducted pursuant to either Secti&®? and 1522.1 or Section 1596.603, as
applicable. Sections 1522 and 1522.1 may be edillzy a county social services agency in
cooperation with, or as a component of, a licerfestker family agency. (Health and Safety
Code § 1522.06.)

Current law provides that persons required to register as @fender based upon the
commission of an offense against a minor, are pitdd from residing, except as a client, and
from working or volunteering in any of the follovgn

(1) A child day care facility or children’s residentfakility that is licensed by the State
Department of Social Services, a home certifie@ ligster family agency, or a home
approved by a county child welfare services agency.

(2) A home or facility that receives a placement ohddcwho has been, or may be, declared
a dependent child of the juvenile court pursuar@dotion 300 of the Welfare and
Institutions Code or who has been, or may be, dedla ward of the juvenile court
pursuant to Section 601 or 602 of the Welfare astitutions Code. (Penal Code 8§
3003.6)

Current statutory law, as enacted by Proposition 83 in November of 2Q@¥6yides that, “. .. it
is unlawful for any person for whom registratiorreégiuired pursuant to Section 290 to reside
within 2000 feet of any public or private schoalpark where children regularly gather.

(c) Nothing in this section shall prohibit municiparisdictions from enacting
local ordinances that further restrict the resigenfcany person for whom
registration is required pursuant to Section 29®&nal Code 8§ 3003.5.)

Current case law provides that it is unconstitutional to apply thessidency restrictions
“across the board to petitioners and similarlyatiéd registered sex offenders on parole
in San Diego County.” I( re William Taylor (2015) 60 Cal. 4th 1019.)

Current case law provides that state law regulating the managemesgooffenders in
the community supersedes any local ordinancedsratiea. Peoplev. Nguyen (2014)
222 Cal.App.4th 1168, rw. den.)

This bill would provide the following:

* Alocal agency (defined by the bill to mean a ctgunty, or city and county) is
not preempted by state law from enacting and emfgran ordinance that restricts
a person required to register pursuant to Sec@@nf@ an offense committed
against a minor from being present at schools,gal&y care centers, or other
locations where children regularly gather withie tbhcal agency’s jurisdiction.

» Alocal agency may adopt ordinances, rules, orlegiguns that are more
restrictive than state law relating to a persobi$ity to be present at schools,
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parks, day care centers, or other locations whgtdren regularly gather within
the local agency’s jurisdiction when the persoretpuired to register pursuant to
Section 290 for an offense committed against a mino

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past eight years, this Committee has sizetil legislation referred to its jurisdiction for
any potential impact on prison overcrowding. Muddff the United States Supreme Court

ruling and federal court orders relating to théestaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpabvisional measure necessary to ensure that
the Legislature does not erode progress in redymilsgn overcrowding.

On February 10, 2014, the federal court orderedd®ala to reduce its in-state adult institution
population to 137.5% of design capacity by Febri2&y2016, as follows:

* 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848,
» 137.5% of design bed capacity by February 28, 2016.

In February of this year the administration repaotteat as “of February 11, 2015, 112,993
inmates were housed in the State’s 34 adult initits, which amounts to 136.6% of design bed
capacity, and 8,828 inmates were housed in outad&-$acilities. This current population is
now below the court-ordered reduction to 137.5%exfign bed capacity.ljefendants’

February 2015 Status Report In Response To Febiutar3014 Order, 2:90-cv-00520 KIM
DAD PC, 3-Judge Cour€oleman v. Brown, Plata v. Brown (fn. omitted).

While significant gains have been made in redutiregorison population, the state now must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefesladRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gaedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of killat may impact the prison population
therefore will be informed by the following quests

* Whether a proposal erodes a measure which haskdett to reducing the prison
population;

* Whether a proposal addresses a major area of maiéty or criminal activity for which
there is no other reasonable, appropriate remedy;

» Whether a proposal addresses a crime which isthirdangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prole legislative drafting error; and

* Whether a proposal proposes penalties which amopionate, and cannot be achieved
through any other reasonably appropriate remedy.
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COMMENTS

1. Stated Need for This Bill

The author states:

SB 267 is about giving locals the necessary tapfgotect their children in their
community. This bill would allow local governmertsrestrict the presence of
registered sex offenders, who commit crimes agaim$dren, around schools,
parks, day care centers, or other locations whtdren regularly gather. In
January 2014, the Court of Appeal, Fourth Distiintision 3, decided the case of
People v. Nguyen (2014) 222 Cal.App.4th 1168, amtioly that the City of

Irvine was preempted by provisions in the PenaleCiooim restricting the

location of registered sex offenders from city garfrior to the opinion issued in
People v. Nguyen numerous counties and cities a¢hesstate had adopted local
regulations concerning the presence of sex offenaelocations in their
community where children are present. In resptmsieis case, an organization
that supports sex offender rights has sued in exafe20 local jurisdictions,
forcing them to repeal all or part of their locagulations on the presence of sex
offenders. This bill clarifies the legislative emit that local governments are not
preempted by state law from enacting presencdaatsirs that are stricter than
the state requirements, with regard to sex offender

2. What This Bill Would Do

As explained above, this bill would authorize logal’ernments to enact ordinances restricting
the ability of persons required to register asxac$tender for an offense against a minor to be
present at schools, parks, day care centers, er mbations where children regularly gather
within the local agency’s jurisdiction. As noteyl tthe author, irPeople v. Nguyen (2014) 222
Cal. App. 4th 1168, the Court of Appeal for the RblAppellate District (Division 3 — Santa
Ana) struck down a local ordinance of the Citywine restricting sex offenders required to
register for a crime against a minor from entefingon or into any City park and recreational
facility where children regularly gather withoutitten permission from the Director of Public
Safety/Chief of Police or his designee is guiltyaahisdemeanor.” That ordinance broadly
defined “City park and recreational facility” asofmmunity parks, neighborhood parks, the
Orange County Great Park, open space preservis, itmaluding structures thereon, and all
other lands and facilities under the ownership raf@n or maintenance of the City that are
utilize)gl for public park or recreational purposebether passive or active P¢ople v. Nguyen at
1173.

SHOULD STATE LAW REGULATING THE MANAGEMENT OF SEX BFENDERS
IN THE COMMUNITY NOT PREEMPT LOCAL ORDINANCES?

% The court reasoned that the “state law impliedgempts (the Irvine ordinance) based on the intpigjistration
requirement it imposes on sex offenders who wisénter a city park and recreational facilityfd.(at 1190.)
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3. Restrictions on Sex Offender Registrants in the Comunity

As noted above, several existing statutory promsimpose limits on persons required to
register as sex offenders. Current laws genepadinibit registered sex offenders from
working in positions having direct, unsupervisedteat with children. In addition,
registered sex offenders cannot work at commuratg €acilities, including child day-
care facilities, residential care facilities foetblderly, public schools, and certain
recreational jobs. Existing law also requires pubthool districts and private schools to
conduct criminal record checks on teachers andradtrators.

Recent cases have centered on the residency tiesisifor sex offender registrants
imposed by a voter initiative, Proposition 83, B0B. This bill has been amended to
remove residency; its restrictions on presence iremdhe bill. The reasoning of court
decisions concerning residency may inform the Cabeeis consideration of this bill’'s
proposal concerning local ordinances which wouldase greater restrictions on a
registrant’s presence. Earlier this year the Galia Supreme Court explained:

As we next explain, we are persuaded that blankereement of the mandatory
residency restrictions of Jessica's Law, as apptiedgistered sex offenders on
parole in San Diego County, cannot survive evemibee deferential rational
basis standard of constitutional review. Such e@orent has imposed harsh and
severe restrictions and disabilities on the affég@rolees’ liberty and privacy
rights, however limited, while producing conditioth@t hamper, rather than
foster, efforts to monitor, supervise, and rehtdid these persons. Accordingly,
it bears no rational relationship to advancingstage's legitimate goal of
protecting children from sexual predators, andihfigrged the affected parolees’
basic constitutional right to be free of officialt@n that is unreasonable,
arbitrary, and oppressiveln(re William Taylor, infra, at 1038.)

Members may wish to discuss whether this bill waddance the “state’s legitimate
goal of protecting children from sexual predatoes)d how this bill, which would apply
not only to parolees but any sex offender registndrose past offense was against a
minor, would affect registrants who are living labiding lives, especially if ordinances
vary from jurisdiction to jurisdiction.

Members also may wish to discuss whether due psomesld require actual notice of
each jurisdiction’s ordinance, and how sex offenégistrants affected by these
ordinances would receive actual notice of theiunegnents. In.ambert v. California
(1957) 355 U.S. 225, the United States Supremet®@elot that requiring convicted
felons to register within five days of coming irite city of Los Angeles when such
persons had not had actual notice of the city'st@gion requirement was an
unconstitutional denial of due process. Many cashave many local jurisdictions
within their boundaries. For example, there areii8s within Los Angeles County, 28
cities in Riverside County, 24 incorporated cifie$an Bernardino County, and 17 cities
in San Diego County. Unlike persons who are pattpimformed of their duty to
register, it is unclear how persons subject totahweork of unknown, potentially
multiple and varying local ordinances restrictihgit presence in public places would
gain actual knowledge of these restrictions.
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WOULD THIS BILL VIOLATE CONSTITUTIONAL DUE PROCESRIGHTS?
HOW WOULD A PATCHWORK OF VARYING PRESENCE ORDINANCEBE?

WOULD PUBLIC SAFETY BE ENHANCED BY LOCAL COMMUNITIES
DETERMINING WHERE SOME PERSONS WHO ARE REQUIRED REGISTER
AS SEX OFFENDERS MAY OR MAY NOT BE PRESENT?

An October 2014 report released by the Office of Sdender Sentencing, Monitoring,
Apprehending, Registering and Tracking (“SMART")tive federal Department of
Justice developed the Sex Offender Management #ssed and Planning Initiative
(SOMAPI), “a project designed to assess the statesearch and practice in sex offender
management. That report states in part:

Despite the intuitive value of using science tadguilecision making, laws and
policies designed to combat sex offending are daftenduced or enacted without
empirical support. The reasons why this occurcareplex and are not explored
here. However, there is little question that baibl safety and the efficient use
of public resources would be enhanced if sex ofemganagement strategies
were based on evidence of effectiveness. . . .

(S)tudies have revealed that proximity to schoal$ @ther places where children
congregate had little relation to where offendees ahild victims?

The SOMAPI report included the following relatedgenmendations:

» Jurisdictions should use specialized supervisigh wirehabilitation orientation
as one component of an overall sex offender managestrategy.

« Given COSA's (Circles of Support and Accountabi)igbility to facilitate
collaboration with members of the community, theMsPI forum experts
recommend COSA as a sex offender management strateg

» Given the limitations of scope and methodologyxistng SORN (Sex Offender
Registration and Notification) research, furthese@ch is desirable to inform any
future changes to SORN.

» SOMAPI forum participants do not recommend expagdhe residency
restriction policy.

WOULD THIS BILL ENHANCE PUBLIC SAFETY AND THE EFFICENT USE OF
PUBLIC RESOURCES?

4. California Sex Offender Management Board: Containmat Model and Exclusion
Zones

As explained in a recent report issued by the @ali& Sex Offender Management
Board:

* SOMAPI (http://smart.gov/SOMAPI/index.html.)

® “The COSA model begins after offenders have deteg legal supervision. It helps offenders gaomenmunity
resources while holding them accountable to arselfitoring plan. Studies of COSA have consistefatynd that
its participants sexually recidivate at a signifit@ lower rate than the comparison group.” (SOMARfra.)
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AB 1844, known as the Chelsea King Child Predater@ntion Act, was signed
into law by the Governor in 2010 and made sevdrahges to the Penal Code
regarding sex offender management. One significhabge now requires that
each registered sex offender on parole or courtiygiiton be managed under the
Containment Model. Though there is flexibilitylotal application, the essence
of Containment is that it include a victim-centeeggproach to policy and
practice, supervision (State Parole or County Riobjg specialized treatment
provided by certified mental health professionats] polygraph evaluations
provided by certified polygraph examiners. Theondss when these partners are
collaborating, the sex offender will be “containgtiiereby reducing the risk of
sexual reoffending (Penal Code §§ 290.09, 12038603, and 900%)

Members and the author may wish to discuss theeimghtation of the Containment
Model in local jurisdictions, and whether its implentation may be an important priority
for effectively managing sex offenders in the comityu

With respect to exclusion zones, as this bill psgsp the Board states:

CASOMB has discussed whether to recommend a modilamce on where sex
offenders can go in the communitidlowever, no research shows that exclusion
zones are helpful in preventing re-offense Restrictions about where the
offender can go in a community are routinely impmbas part of the individual
parole and probation conditions because they cdadiwoned to relate to the
particular offender. State laws already preclatgstered sex offenders from
being on school campuses and from working withdchit under defined
circumstances. (Penal Code 88 626.81, 2900je is no evidence that
broader restrictions will be effective, or will notbe counter-productive by
preventing offenders from obtaining appropriate empgoyment.

CASOMB takes the position that any law precluding ex offenders from
being in particular places (“exclusion zones”) musbe tailored to the
individual, including a consideration of the risk level of the offender in order
to be effective and need to have reasonable distascand protected places
along with consistency in implementation statewide Correlating the tiered
registry and exclusion zones would assist law esfment in monitoring those
individuals most likely to reoffend and would inase options for housing and
employment in the interest of developing offendabdity in order to prevent
recidivism’

IS THIS BILL INCONSISTENT WITH THE FINDINGS AND

RECOMMENDATIONS OF THE CALIFORNIA SEX OFFENDER MANBEMENT

BOARD?

-- END —

® CSOMB, Year-End Report (2014)( http://www.ccasedu/portal/admin/handouts/ CASOMB_
End_of Year_Report_to_Legislature_2014.pdf
" CSOMB, Year-End Report (2014), supra at 17-18 (easjs added).



